
Bell_ror-icati_. ....
Lop/Do,_
1025 lenox Park Boulevard
Su~o6COl

AUanta. GA 30319-5309

Iisa.foshee@bellsouth.com

February 13, 2006

DELIVERED VIA ELECTRONIC MAIL
AND DELIVERED VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Reece McAlister
Executive Secretary
Georgia Public Service Commission
244 Washington Street, N.W.
Atlanta, Georgia 30334-5701

@BELLSOUTH

Uso S. FooIloo
General Counsel- Georgia

4049661718
Fax 404 966 1800

RECEIVED
FEf3 1 8 2006

EXECUTIVE SECRETARY
G.P.S.C.

Re: Generic Proceeding to Examine Issues Related to Bel/South Telecommunications.
Inc. 's Obligations to Provide Unbundled Network Elements; Docket No. 19341-U

Dear Mr. McAlister:

Enclosed please find an original and sixteen (16) copies of the Revised Exhibit TGW-I to
BelISouth Telecommunications, Inc.'s Direct Testimony of Thomas G. Williams, which was
filed with this Commission on Friday, February 10, 2006.

I would appreciate your returning the one (I) extra copy stamped "filed" in the enclosed
self-addressed and stamped envelope.

Thank you for your assistance in this regard.

Very truly yours,

JJ \\.Fcvr rf)

~os~~~

LSF:nvd
Enclosures

cc: Mr. Leon Bowles (via electronic mail at leonb@psc.state.ga.us)
Mr. Patrick Reinhardt (via electronic mail at patrickr@psc.state.ga.us)
Mr. Reece McAlister (via electronic mail at reecem@psc.slate.ga.us)
Parties ofRecord (via electronic mail)

621717/621658

... _.._---_._.•._--_.- -----_.._----

~~c
/9 ~ <.f (~"U..
71:?~/~,

------------------_...



BA
Ol,nt T..llmony REVlseD_

UNBUNDLED NETWORK ELEMENTS· Geor • AtlacIhment: Exhibit:
Svo Ol'l!w ~Ord.r Ino_rMl lno"llMntaI In_nclll In_,
" ........ 8ubmll&ed e....... ChIlli_ • Chq,. e.......

••• MlnlMlIy MliIllUlllvo Mllnuallw lit_will"', ..........
CATEGORY RATE ELEMENTS Intarl ,- Be. usce IUTESl') perLSR IMcrL8R Order ..... Order ..... o_~ 0 .....,.,..

El.otron.... EItIoctQlll... 1geotronlo- ...........,. A..., Dl"ht "'" Ad"
NonNOllmn Nonr-currln 0''0011Il1001 088R.. a.. ... Add1 F1... Add IOMEC SOMAl< SO... IONAN SOMAN 'OMAH

MARKeT •c•• FIe B'. INE SHAftiNG
Line Sha~ Splitter. per Splme, sym.m IlIl-Una CIPlI<:i!y in the
eenlnol OMo. wIo T..I Jack ULS USDA 240.00 41111.60 0,00 90,11 0,00
Line ShlImg Splittw. P'I' SplitterS~ 24-l,Jn. Capeclty in H,.
Ctntral 0flI1)lt wfo Tett _ell ULS ULSDB 60,00 4~,60 0.00 go,lt 0.00
Lm. SherIng Splltt... per Splln,. Sy.tem &-Ln. CIPIICIIy In the

!ULSD8Clnlral 0ftIctI wIo Tat ack ULS 2000 406,eO 0.00 90.11 0.00
LineS~ Splltter- per Splitt,. Pon in the C,nt.,1 Office wlo

O.MTatJIICk ,>0 19,44 0.00 3.75
~ - U AeIlvlllion In entr.IO ce ULS T V5 52.00 0.00 20.10 0.00

'~UnbundlllCl p~n.La~ Colli Equipment RemovII:>
000th1ll'l18K. 10.00 0.00 0,00

Unbundltod Le>op M~tilll'l_ Br\QlIed T.p R.moY. 2,500-6,000

--fi 112.00 0.00 0.00 000
Mal •No Found_ 1/2 hour ncnllTltll1t8 • Buk: 0000 0.00 000 0.00

No ro ound. , hour Inc.....-..ntll • QwrtlrM 120,00 000 0.00 0""
Troub ound_ 1/2 hour Inclll!T1Wltll· m'~ 11lO,OO 000 000 O.

.bo. ft341..(J
.....11 No. TOW·l

Pell"of1



CERTIFICATE OF SERVICE
Docket No. 19341-U

This is to certifY that on this 13th day of February 2006, I served a copy of the foregoing,

upon known parties ofrecord, via electronic mail as follows:

Ms. leanette Mellinger, Assistant
Director
Consumers' Utility Counsel Division
2 Martin Luther King, lr. Drive
Suite 356, East Tower
Atlanta, GA 30334
(404) 463-7710 0; (404) 651-9394 f
jeanette.mellinger@cuc.oca.state.ga.us

Suzanne W. Ockleberry, Esquire
Senior Regional Attorney
AT&T Communications

of the Southern States, Inc.
Law & Government Affairs
1230 Peachtree Street, N.E., 4th Floor
Atlanta, GA 30309-3579
[Counsel for AT&T]
(404) 810-7175 0; (404) 877-7645 f
sockleberry@att.com

David K. Wilson, Esquire
Troutman Sanders LLP
600 Peachtree Street, N.E.
Suite 5200
Atlanta, GA 30308
[Counsel for USCarrier Telecom]
(404) 885-3425 0; (404) 962-6888 f
david.wilson@troutmansanders.com

Charles A. Hudak, Esquire
Charles V. Gerkin lr., Esquire
Friend, Hudak & Harris, LLP
Three Ravinia Drive
Suite 1450
Atlanta, GA 30346-2131
[Counsel for Covad]
[Counsel for XO Communications]
[Counsel for AL-CALL, d/b/a ATC]
[Counsel for Digital Agent, LLC]
(770) 399-9500 0; (770) 395-0000 f
chudak@fh2.com
cgerkin@fh2.com

Daniel S. Walsh, Esquire
Attorney General's Office
Department of Law - State of Georgia
40 Capitol Avenue, S.W.
Atlanta, GA 30334-1300
(404) 657-2204 0; (404) 656-0677 f
dan.walsh@law.state.ga.us

William R. Atkinson, Esquire
Sprint Communications Company L.P.
3065 Cumberland Circle
Mailstop GAATLD0602
Atlanta, GA 30339
[Counsel for Sprint]
(404)649-48820; (404) 649-1652
bill.atkinson@mail.sprint.com

Stephen Louis A. Dillard, Esquire
lames, Bates, Pope & Spivey, LLP
P. o. Box 4283
Macon, GA 31208
[Counsel for EZ Communications]
(478) 742-4280 0; (478) 742-8720 f
sdillard@jbpslaw.com

Charles E. Watkins, Esquire
Senior Counsel
Covad Communications Corporation
1230 Peachtree Street, N.E.
19th Floor
Atlanta, GA 30309
[Counsel for Covad]
(678) 528-6816 0; (678) 528-6806 f
gwatkins@covad.com
jbell@covad.com



Dana Shaffer, Esquire
Vice President, Regional Regulatory

Counsel
XO Communications, Inc.
105 Molloy Street
Suite 100
Nashville, TN 37201-2315
(615) 777-7700 0; (615) 345-1564 f
dana.shaffer@Xo.com

Anne W. Lewis, Esquire
Strickland Brockington Lewis LLP
Midtown Proscenium - Suite 2000
1170 Peachtree Street, N.E.
Atlanta, GA 30309
[Counsel for NuVox]
[Counsel for TalkAmerica]
[Counsel for Xspedius]
[Counsel for KMC]
(678) 347-2204 0; (678) 347-2210 f
awl@sbllaw.net

David I. Adelman, Esquire
Charles 8. Jones III, Esquire
Frank D. LoMonte, Esquire
Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E.
Atlanta, GA 30309
[Counsel for CompSouth]
[Counsel for MCI]
[Counsel for ITC"DeitaCom]
(404) 853-8000 0; (404) 853-8806 f
david.adelman@sablaw.com
clay. jones@sablaw.com
frank.lomonte@sablaw.com
bmagness@phonelaw.com

Mr. Greg Davis
Alma Telephone Company
101 Mercer Street
Post Office Box 2027
Alma, FA 31510-2027
[For AI-Call, Inc., d/b/a ATC]
(912) 632-3164 0; (912) 632-2588 f
gregd@accessatc.net

Dulaney L. O'Roark III, Esquire
MCI, Inc.
Six Concourse Parkway
Suite 600
Atlanta, GA 30328
[Counsel for MCI]
(770) 284-5498 0; (770) 284-5488 f
de.oroark@mci.com

Newton M. Galloway, Esquire
Galloway & Lyndall, LLP
The Lewis Mills House
406 North Hill Street
Griffin, GA 30223
[Counsel for FDN Communications]
(770) 233-6230 0; (770) 233-6231 f·
ngalloway@gallyn-Iaw.com
t1vndall@gallvn-law.com



Mr. Robert Turkel
Director ofLegal/Regulatory
BroadRiver Communications Corp.
100 Hemphill Avenue
Atlanta, GA 30318
(404)961-1003 0; (404)961-1111 f
rturkel@broadriver.com

ITC"DeltaCom Communications, Inc.
7037 Old Madison Pike
Suite 400
Huntsville, AL 35806
(256) 382-3856 0; (256) 650-3969 f
[Counsel for 1TC"DeltaCom]
tony.mastando@itcdeltacom.com

Edward H. Wasmuth Jr., Esquire
William Parker Sanders, Esquire
Smith, Gambrell & Russell, LLP
Suite 3100, Promenade II
1230 Peachtree Street, N.E.
Atlanta, GA 30309-3592
(404) 815-3503 0; (404) 685-6803
[Counsel for Sprint Communications]
ewasmuth@sgrlaw.com
psanders@sgrlaw.com

John J. Heitmann, Esquire
Brett Heather Freedson, Esquire
Scott A. Kassman, Esquire
Kelley Dry & Warren LLP
1200 Nineteenth Street, N.W.
Washington, DC 20036
[Counsel for Cbeyond]
[Co-Counsel for KMC, NuVox,
NewSouth, Xspedius]
(202) 955-96000; (202) 955-9792 f
jheitmann@kelleydrye.com
bfreedson@kelleydrye.com
skassman@kelleydrye.com

Jonathan S. Marashlian, Esquire
The Helein Law Group, LLLP
8180 Greensboro Drive
Suite 700
McLean, VA 22102
(703) 714-1300 0; (703) 714-1330 f
[Counsel for Sail Telecom, Inc.
jsm@thlglaw.com

Adam Kupetsky, Esquire
Regulatory Counsel
WilTeI Communications, LLC
One Technology Center (TC-15)
I00 South Cincinnati
Tulsa, OK 74103
(918) 547 2764 0; (918) 547 9446 f
[Counsel for WilTeI Local Network]
adam.kupetsky@wiltel.com



BEFORE THE
TENNESSEE REGULATORY AUTHORITY

In the Matter of:

Petition for Arbitration ofITC"DeltaCom
Commnnications, Inc. with BelISonth
Telecommnnications, Inc. Pnrsuant to
Telecommnuications Act of 1996

§
§
§
§
§
§

Docket No. 03-00119

DIRECT TESTIMONY OF
JOSEPH GILLAN
ON BEHALF OF

ITC"DELTACOM COMMUNICATIONS, INC.

Table of Contents

Introduction..................................................................................................................... I

BellSouth Must Offer Local Switching to Serve All Customers 5

BellSouth is Required to Charge "Just and Reasonable" Rates for Switching
Subject to the 3-Line Rule.. 7

Market Rates are Just and Reasonable Only Where There is a
Competitive Market 10

The 3-Line Rule Does Not Imply a Competitive Wholesale Market..... II

BellSouth's Proposed Rates are Patently Unreasonable and Without Support............ 15

A Just and Reasonable Rate for Local Switching Has Already Been
Established by the Authority " 16

Recommendation..... 18

August 4, 2003

- 3
( Y3 <{--I - 4..-

JU(o"
--_.. _.._....._._-----



2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

Q.

A.

Q.

A.

Direct Testimony ofJosepb Gillan
On BebalfofITCADeltaCom

Docket No. 03-00119

Introduction

Please state your name, business address and occupation.

My name is Joseph Gillan. My business address is P. O. Box 541038, Orlando,

Florida 32854. I am an economist with a consulting practice specializing in

telecommunications.

Please briefly outline your educational background and related experience.

I am a graduate of the University of Wyoming where I received B.A. and M.A.

degrees in economics. From 1980 to 1985, I was on the staffof the Illinois

Commerce Commission, where I had responsibility for the policy analysis of

issues created by the emergence ofcompetition in regulated markets, in particular

the telecommunications industry. While at the Illinois Commission, I served on

the staffsubcommittee for the NARUC Communications Committee and was

appointed to the Research Advisory Council overseeing the National Regulatory

Research Institute.

In 1985, I left the Illinois Commission to join U.s. Switch, a venture firm

organized to develop interexchange access networks in partnership with

independent local telephone companies. At the end of 1986, I resigned my

position ofVice President-Marketing/Strategic Planning to begin a consulting
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practice. Over the past twenty years, I have provided testimony before more than

35 state Commissions (including Tennessee), five state legislatures, the

Commerce Committee of the United States Senate, and the Federal/State Joint

Board on Separations Reform. I have also prepared reports submitted to the

Canadian Radio and Telecommunications Commission and the Finance Ministry

of the Cayman Islands. I currently serve on the Advisory Council to New Mexico

State University's Center for Regulation and as an instructor at the NARUC

Annual Regulatory Studies Program at Michigan State University.

On whose behalf are you testifying?

I am testifYing on behalf of ITCI\DeltaCom Communications, Inc.

("ITC"DeltaCom").

What is the purpose ofyour testimony?

The purpose ofmy testimony is to address Issues No. 26(c) and (d). Specifically:

19
20
21

22
23

c)

d)

Is BellSouth required to provide local switching at market rates where
BellSouth is not required to provide local switching as a UNE?

What should be the market rate?

2
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As a threshold observation, the way that these issues are framed - in particular,

the reference to "market rates" - is misleading. BellSouth is required to charge

'just and reasonable" rates for switching, even when it is not a UNE.' "Market

rates" can be expected to be just and reasonable only where a competitive market

exists, which is clearly not the case for local switching in Tennessee today.

Consequently, the Authority should reject BellSouth's so-called "market rates"

for unbundled local switching used to serve a customer with more than 3 lines in

certain areas ofTennessee ("the 3-Line Rule")? As I explain below:

10
II
12
13
14

15
16
17
18

19
20
21
22
23

24
25

I.

2.

3.

4.

BellSouth has a continuing obligation to provide ITC"DeltaCom
unbundled local switching to serve all customers under section 271 ofthe
federal Telecommunications Act of 1996 ("Act"), whether or not they are
also required to offer the network element under section 251.

Where BellSouth is not required to offer a network element under section
251 ofthe Act (which, for purposes ofthis arbitration, are lines subjectto
the 3-Line Rule), it must still charge rates that are "just and reasonable."

"Market rates" are just and reasonable only when the result ofa
competitive market. The 3-Line Rule, however, never defined the
boundaries ofany wholesale market, much less a competitive market that
could be expected to yield reasonable prices through market interaction.

BellSouth's proposed rates for lines subject to the 3-Line Rule are
unreasonable are their face, exceeding cost by 640% (recurring) and

2

The phrase "even when not a UNE" is intended to refer to situations where a network
element is determined by tbe appropriate regulatory agency to no longer satis1)r tbe "necessary
and impair" standard for unbundling under section 251 oftbe Telecommunications Act of 1996.

As I explain later in my testimony, tbe 3-Line Rule was adopted by tbe FCC in its 1999
UNE Remand decision and excludes certain lines from BellSoutb's unbundling obligation under
section 251 of tbe Act.

3
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4,000% (non-recurring). When asked by ITC"DeltaCom to justifY such
absurd increases, BellSouth's response is that it cannot "locate anyone
with knowledge" or "locate any workpapers or documents that may have
existed or been used" to determine these prices. Not only should
BellSouth be refused approval ofthese rates on a going-forward basis, but
the Authority should also find that BellSouth may not apply these unjust
and unreasonable rates in arrears?

9
10
II
12
13
14
15
16
17

5. There is already an Authority-approved, just and reasonable rate for local
switching in Tennessee - the current rate of$1.89 per port. This rate is
now three-years old. The Georgia Commission most recently reviewed
BellSouth's switching costs (which are essentially regional, and not state
specific) and determined that the current cost for unbundled local
switching is $0.90 per port. As a result, the existing UNE port rate for
unbundled local switching in Tennessee already produces excess margins
nearly 100% above cost.

18

19

20

21

22

23

24

25

I recommend that the Authority reject BellSouth's proposed local switching rates

(both recurring and non-recurring) for lines subject to the 3-Line Rule with a

finding that these prices are unjust and unreasonable (and always have been). The

existing UNE rates established by the Authority should remain in effect for all

analog switch ports as the only rates that the Authority has determined are just

and reasonable to date.4 To the extent that BellSouth seeks to impose different

just and reasonable rates on a particular network element, then it should be

required to propose such rates in a separate proceeding (open to all CLECs), fully

It is my understanding that BellSouth has only recently developed manual systems
capable ofbilling these charges.

4 Section 252(d)(l) ofthe Telecommunications Act of 1996 requires state commissions to
establish rates for unbundled network elements that are "just and reasonable." Therefore, the
cost-based UNE rates are defined as just and reasonable rates by the statute.

4.

-- - ---_. - -_ _.



5

2

3

4

5

6

7

8

9

10

11
,-'

12
13
14

15

16

17

18

Direct Testimony ofJoseph GiUan
On BehalfoflTC"DeltaCom

Docket No. 03-00119

supported by cost and market analysis demonstrating that its proposal is just and

reasonable.5

BeIlSouth Must Offer Local Switching to Serve All Customers

Q. Please explain how the "3-Line" dispute arose.

A. BellSouth (like all ILECs) is required to provide competitors access to network

elements in accordance with section 251 ofthe Act when:

...the failure to provide access to such network elements would
impair the ability of the telecommunications carrier seeking access
to provide the services that it seeks to otTer.',6

In response to a remand by the Supreme Court of its initial interconnection rules,7

the FCC issued a modified list ofnetwork elements that, under certain

circumstances, did not include unbundled local switching as a network element

under section 251 ofthe Act. Without debating all the details ofthe FCC's rule,S

This recommended review process for replacement rates proposed by BellSouth for
network elements no longer subject to section 251 should serve as the template for future
requests, thereby enabling the Authority to confirm that any such rates are just and reasonable.

6 Section 25 I(dX2)(B).

7 See Third Report and Order and Fourth Fnrther Notice OfProposed Rulemaking, In the
Matter oflmplementation ofthe Local Competition Provision ofthe Telecommunications Act of
1996, CC Docket No. 96-98. Adopted September 15, 1999, Released November 5, 1999 ("UNE
Remand Order").

8 Specifically, 47 C.F.R. § 51.319(cX2), states:

5

._------_.._--_._------------------ --- ._.,---
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the resulting "3-Line Rule" meant that BellSouth was not required to provide

2

3

4

5

6

7

8

9

10

II

12

13

Q.

A.

local switching to CLECs serving customers with more than 3 lines in the largest

central offices in Nashville,9 at least under section 251 of the Act.

Did the "3-Line Rule" excuse BeIlSoutb from selling unbundled local

switcbing to serve tbese customers?

No. In addition to section 251's general obligation on all ILEes to offer network

elements satisfYing the "impairment" test, Congress imposed very specific

obligations on the Bell Operating Companies through the competitive checklist in

section 271. As part of section 271's competitive checklist, Congress mandated

that BeIlSouth offer: "Local switching unbundled from transport, local loop

transmission, or other services.,,10

Notwithstanding the incumbent LEC's general duty to unbundle local circuit switching,
an incumbent LEC shall not be required to unbundle local circuit switching for requesting
telecommunications carriers when the requesting telecommunications carrier serves end
users with four or more voice grade (DSO) equivalents or lines, provided that the
incumbent LEC provides nondiscriminatory acceSS to combinations ofunbundled loops
and transport (also known as the "Enhanced Extended Link") throughout Density Zone I,
and the incumbent LEC's local circuit switches are located in:

(i) The top 50 Metropolitan Statistical Areas as set forth in Appendix B of
the Third Report and Order and Fourth Further Notice ofProposed
Rulemaking in CC Docket No. 96-98, and

(ii) In Density Zone I, as defined in Sec. 69.123 of this chapter on January I,
1999.

9 There are approximately 135,000 multi-line business lines are located in the 15 Nashville
wire centers where BellSouth would not have to offer local switching as a network element under
section 251 ofthe Act. This is approximately 20% of all the business lines in the State.

'0 Section 271(cX2XB)(vi).

6
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As a mandatory network element under the competitive checklist, BellSouth has a

continuing obligation to offer unbundled local switching to serve any customer,

irrespective ofthe number oflines (or other factors). The provision ofunbundled

local switching to ITC"DeltaCom - including unbundled local switching used to

serve customers with more than 3 lines in Nashville - is not some favor granted

by a beneficent BellSouth, it is a legal obligation that it must satisfY for it to

provide interLATA long distance service in this state.II

The issue is not whether BellSouth must offer ITC"DeltaCom unbundled local

switching to serve all of its customers, the only issue concerns its price.

BellSouth is Required to Charge "Just aod Reasonable" Rates
For Switching Subject to the 3-Line Rule

What priciog standard applies to local switching used to serve lines subject

to the 3-Line Role?

" There is no question that BellSouth's obligation to offer unbundled local switching under
the competitive checklist is a distinct obligation to its obligations to offer the network element
under section 251 ofthe Act. As tbe FCC found in the UNE Remand Order (1 468, footnotes
omitted):

In this Order, we conclude that circuit switching and shared transport need not be
unhundled in certain circumstances. Nonetheless, providing access and
interconnection to these elements remains an obligation for BOCs seeking long
distance approval.

7
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The FCC interprets the Act such that the cost-based requirement in section 252 of

the 1996 do not presumptively apply to section 271 network. elements, unless they

are also required by section 251 ofthe Act (i.e., they satisfy the impairtest).'2

Accepting for the moment that the 3-line rule is operative,13 then the standard that

the FCC adopted is one which requires that the rate be "just and reasonable."

.If a checklist network element does not satisfy the unbundling
standards in section 251 (d)(2), the applicable prices, terms and
conditions for that element are determined in accordance with
sections 201(b) and 202(a).14

J2 This conclusion by the FCC - i.e., that the mandatory network elements listed in section
271 are not subject to the pricing standard in section 252 -- is highly controversial. The
legislative history ofthe 1996 Act makes clear that Congress understood the competitive
checklist to be tied to the section 252 cost-based pricing standard. The Senate Report
accompanying the bill setting forth the checklist expressly tied the requirements ofsection 271 to
the section 251/252 process:

"The Committee does not intend the competitive checklist to be a limitation on
the interconnection requirements contained in section 25 I. Rather, the
Committee intends the competitive checklist to set forth what must, at a
minimum, be provided by a Bell operating company in any interconnection
agreement approved under section 251."

And further:

"To the extent that a State establishes the rates for specific provisions ofan
agreement, it must do so according to new section 252(d)."

(S. Rep. 104-23, 104th Cong., 1st Sess. 43, (1995), emphasis added). For purposes ofthis
testimony, I assume that the FCC's interpretation is legally correct, even though I do not agree
with the conclusion.

13 It is important to understand that the "3-Line Rule" has been remanded to the FCC by DC
Circuit Court ofAppeals (or, according to BellSouth, vacated). It is expected that the Triennial
Review Order, when fully implemented (i.e., at the conclusion ofstate impairment proceedings),
will supplant the 3-Line Rule with a more defensible decision.

14 UNE Remand Order, '470.

8
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•••

Section 201(b) states that "[a]1I charges, practices, classifications,
and regulations for and in connection with such communication
services, shall bejust andreasonable, and any such charge,
practice, classification, or regulation that is unjust or unreasonable
is hereby declared unlaWful." Section 202(a) mandates that "[i]t
shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination in charges, practices, classifications,
regulations, facilities, or services for or in connection with like
communication service.,,15

Did tbe FCC reaffirm that section 271 network elements are held to a "just

and reasonable" pricing standard when it announced its decision in the

Triennial Review?

Yes. Although the actual Order had not yet been released, the FCC made clear in

the information release when the Order was adopted that the BOCs were required

to offer the "mandatory" network elements ofsection 271 (including local

switching) atjust and reasonable rates:

Section 271 Issues - The requirements ofsection 271 (c)(2)(B)
establish an independent obligation for BOCs to provide access to
loops, switching, transport, and signaling, under checklist items 4
6 and 10, regardless ofany unbundling analysis under section 251.
Where a checklist item is no longer subject to section 251
unbundling, section 252(d)(I) does not operate as the pricing
standard. Rather, the pricing ofsuch items is governed by the 'just
and reasonable" standard established under sections 20I and 202
ofthe ACt. 16

UNE Remand Order, 'll470.

Attachment to FCC Release, CC Docket 01 -338, February 20, 2003, page 4.

9
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There is no ambiguity is these directives - BellSouth must continue to charge just

and reasonable rates for any network element required by section 271, even ifthat

network element is not required to be offered by section 251 of the Act.

Market Rates are Just and Reasonable
Only Wbere There is a Competitive Market

Wby does BellSouth claim tbat it may charge "market rates"?

BelISouth's claim reflects an exaggerated reading ofthe last few sentences of the

FCC's UNE Remand decision where, after several paragraphs explaining that

such rates must be 'just and reasonable", the FCC posited that, in some

circumstances, market forces could produce just and reasonable rates. The

relevant circumstances, however, would be where:

... competitors can acquire switching in the marketplace at a price
set by the marketplace. Under these [competitive] circumstances,
it would be counterproductive to mandate that the incumbent offers
the element at forward-looking prices. Rather, the market price
should prevail, as opposed to a regulated rate which, at best, is
desigued to reflect the pricing ofa competitive market.11

The above paragraph, however, merely points out that where competitive markets

exist, that there should be little difference between the "market rate" and the cost-

UNE Remand Order, '11473. Footnotes omitted.
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based rate "designed to reflect the pricing ofa competitive market." It is because

a competitive market-produced rate and the regulator..established rate would be

the same that a "market rate" would be 'just and reasonable."

The competitive path to reasonable UNE rates, however, is the special case,

requiring a wholesale market. As I explain below, there is no evidence to suggest

the presence ofa competitive wholesale market for switching in Tennessee.

BellSouth is not free to establish any price that it wants, unchecked by neither

competitive choice nor regulatory review. 18 Because competition cannot be

expected to produce just and reasonable rates, the Authority must do so.

The 3-Line Rule Does Not Imply a Competitive Wholesale Market

Does the FCC's 3-Line Rule define a competitive switching market?

No. As I explain below, the FCC lacked a record basis to define relevant markets

in its UNE Remand decision, a factor that figured prominently in these rules being

remanded on appeal. What little data the FCC did use to develop the 3-Line Rule

was not specific to Tennessee, and had nothing to do with whether wholesale

alternatives were present.

18 Indeed, in a competitive market, BellSouth would be a "price taker," forced to accept
prices detennined through market forces.
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For instance, while the FCC concluded that CLECs required local switching to

serve the "mass market," the FCC acknowledged that it lacked the record to

define the relevant boundary ofthe market:

We conclude that without access to unbundled local circuit
switching, requesting carriers are impaired in their ability to serve
the mass market.. .. No party in this proceeding. however.
identifies the characteristics that distinguish medium and large
business customers from the mass market19

Consequently, even the FCC recognized that it could not design a rule that

reflected any reasoned market boundary/o much less identifY the bounds ofa

competitive wholesale market for local switching.

Did the FCC determine that CLECs had wholesale alternatives to the

incumbent's switches to serve customers with more than 3 lines?

No. Very much to the contrary, the FCC determined on a national basis that

CLECs generally did not have an ability to get local switching from other

wholesale providers.

See UNE Remand Order '11291, emphasis added.

20 It is useful to note that the press information released by the FCC when it adopted (but
has yet to release) its Triennial Review decision suggests that the boundary between "mass
market" and other local switching markets is drawn at the boundary between analog and digital
(i.e., DS-I) loops, thereby repudiating the approach underlying the 3-Line Rule that was based on
the number oflines.
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As discussed in detail below, our unbundling analysis focuses upon
the ability ofa requesting carrier to self-supply switching because
the record does not support a finding that requesting carriers, as a
general matter, can obtain switching from carriers other than the
incumbent LEC.>I

The 3-Line Rule cannot be read to imply that CLECs enjoy wholesale alternatives

to local switching, when the FCC itself determined that the record supported the

opposite conclusion.

Wbat was tbe basis for tbe 3-Line Rule?

The underlying logic (ifthat is the correct term) of the 3-Line Rule had two parts.

First, the FCC observed that CLECs were self-provisioning switches, generally to

serve large business customers. Second, the FCC theorized that ifCLECs had

access to an Enhanced Extended Loop ("EEL"),22 then self-provided switching

could be used to serve larger businesses in the dense urban markets (such as

Nashville). Time, however, has shown each ofthese assumptions to be false.

As to the viability of self-provided switching, the FCC noted that most carriers

self-providing switching were unprofitable, but assumed that because such

carriers were able to raise capital, the entry strategy must be sound.23 Capital

See UNE Remand Order "11253.

)

22 An EEL is a combination ofa UNE loop and UNE transport that theoretically permits an
entrant to extend the reach of its switch to serve customers at distant end-offices.

23 See UNE Remand Order 11256 (footnotes omitted):
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markets today are essentially closed to CLECs pursuing this strategy, thoroughly

undercutting this assumption underlying the 3-Line Rule. Moreover, EELs have

been shown to be economically worthless serving analog customers, with 99.8%

of the EELs provided by BellSouth used to serve higher-speed digital customers.24

The bottom line is that "rationale" used by the FCC when crafting the 3-Line rule

provides no support for the proposition that CLECs have alternatives to BellSouth

switching in Nashville.25 In fact, to the extent the FCC's analysis is useful at all,

it supports the finding that there is no competitive wholesale market and,

therefore, no basis to expect "market forces" to produce a just and reasonable rate.

As I explain below, BellSouth proposed rates leave no doubt that there are no

alternatives to its switches in Tennessee.

Indeed, based on financial analysts' reports ofcompetitive LECs' operations, a
significant number ofrequesting carriers currently self-provisioning switches are
not generating net income (i.e.• profits). Thus, it is too early to know whether
self-provisioning is economically viable in the long run, although capital markets
appear to be supplying requesting carriers with access to capital in the absence of
demonstrated profitability.

24 Source: BellSouth Response to AT&TIWCOM J~ Interrogatories, Supplemental Item 2,
North Carolina Docket P-I 00, Sub 133d.

25 The "empirical basis" to the 3-Line Rule is equally suspect, based on a single ex-parte
filed by Ameritech on the final day before the record closed (thereby shielding the filing from
analysis and response). Notably, during its investigation as to whether the 3-Line Rule should
limit competition in Texas, the Texas Conunission expressed concerned as to the evidentiary
validity ofthe Ameritech submission (Arbitration Award, Docket 24542, April 29, 2002).
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BeIlSonth's Proposed Rates are Patently Unreasonable and Without SuPPOrt

Do BellSouth's proposed replacement rates for local switching used to serve

customers subject to the 3-Line Rule demonstrate that there is no market

alternative in Tennessee?

Yes. As noted above, a competitive wholesale market should produce rates for

unbundled local switching similar (ifnot equal) to a cost-based rate. Thus, an

important criterion in judging the reasonableness ofBellSouth's proposed rates is

to compare these rates to their underlying cost:

Table 1: Comparing BeIlSouth Proposal to Cost-Based UNE Rates

Rate Element
Cost-Based BeIlSouth

MarkUp
Rate Proposal

Recurring Rate $1.89 $14.00 641%
NRC (Existing UNE-P)"" $1.03 $41.50 3,929%

As Table I shows, BellSouth's proposed rates demonstrate that alternatives to

BellSouth-provided switching do not exist. Ifthere actually were effective market

alternatives, BellSouth would not benefit from proposing such massive increases.

BellSouth's rates are not "market-based," they are "price them out ofthe market"

based rates.

)

26 The most relevant NRC comparison is the NRC for unbundled local switching used as
part ofa combination with the loc~ loop (i.e., UNE-P).

15
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No. ITC"DeltaCom specifically asked BellSouth to explain how it developed its

proposed rates. In response, BellSouth claims that it has no information as to how

the rates were developed:

BellSouth has been unable to locate anyone with knowledge or
information ofthe process used to arrive at the "market rate" of
$14.00.

BellSouth has been unable to locate any workpapers or documents
that may have existed or been used by the individuals who
developed the $14.00 market rate.27

Without passing judgment on the plausibility ofBellSouth's response, there can

be no question that the rates themselves are unreasonable, and that BellSouth is

unable (or unwilling) to offer any support in their defense.

A Just and Reasonable Local Switching Rate
Has Already Been Established by the Authority

Has the Authority already established a just and reasonable rate for

unbundled local switching in Tennessee?

27 BellSouth Response to ITCADeltaCom's I" Interrogatories, Items 47 and 48, attached as
Exhibit lPG-I. Emphasis added.
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Yes. The existing UNE rates for local switching have already been found by the

Authority to be "just and reasonable." The Commission has detennined that these

rates comply with section 252(d) ofthe Act, and that section requires that the

rates for network elements be 'just and reasonable." Consequently, the existing

UNE rates already satisfY the fundamental requirement that they be just and

reasonable.

Is there evidence to suggest that the existing rates are likely to be above cost-

based levels?

Yes. The existing UNE rates for local switching in Tennessee are now several

years old, having been established in March, 2001. BellSouth's switching costs

are essentially regional (not state-specific), and have been estimated most recently

by the Georgia Commission. The following table compares the local switching

rates currently in effect in Tennessee to their Georgia counterpart:

Table 2: Comparing TN Port Rates to the More Recent GA Rates

Port Type28 Tennessee Georgia ExceSs29

(March.200n (March 2003) Marl!in
UNE-PPort $1.89 $0.90 110%
Stand-Alone Port $1.89 $1.09 73%

2S In more recent cost proceedings, BellSouth typically proposes a different port rate
depending upon whether the port is purchased as a "stand alone" UNE or as part ofa UNE-P
combination (i.e., purchased in combination with an unbundled local loop).

29 It is important to remember that the cost-based rates already include return and a
contribution to BellSouth's joint and common costs.
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As the above table indicates, there is evidence to suggest that the existing UNE

rates in Tennessee already exceed (or at the higher end ofthe range of) the just

and reasonable requirements of the Telecom Act. There is no reason to permit

BellSouth to charge "just and reasonable" rates higher than these already in effect.

Recommendation

What do yon recommend?

As I explained above, BellSouth is required to charge a just and reasonable rate

for unbundled local switching, even where switching is not required to be

unbundled under section 251 of the Act (which, with respect to this arbitration,

means lines in Nashville subject to the 3-Line Rule). The rates that BellSouth has

proposed are clearly not just and reasonable - indeed, BellSouth cannot produce a

single document or person that can explain how the rates were even developed.

While a competitive market could produce a "market" rate that is just and

reasonable, no competitive wholesale market for unbundled local switching exists

in Tennessee - a fact amply demonstrated by the wildly inflated rates proposed by

BellSouth. Moreover, there is no rational reason to even expect that a market

would develop that conformed to the FCC's "3 Line Rule," which was adopted by

18



Direct Testimony ofJoseph Gillan
-,.~ On BehalfofrrC"DeltaCom )

Docket No. 03-00119

the FCC without meaningful evidentiary support (and ultimately rejected by the

2 DC Circuit).'o

3

4 Q. How should the Authority proceed to adopt a just and reasonable rate for

5 local switching subject to the 3-Line Rule?

6

7 A. As noted above, it is important to appreciate that the Authority has already

8 established a just and reasonable rate for unbundled local switching when it

9 adopted ONE rates. The relevant issue is whether a diffrrent just and reasonable

10 rate is appropriate for local switching subject to the 3-Line Rule. On this issue, a

II couple ofpoints bear repeating.

12

13 First, there is a substantial likelihood that the Authority's existing UNE port rates

14 already exceed (or, at the least, reside at the upper bound of) just and reasonable

15 levels. Second, there is no evidence - and, by this, I mean no evidence, and not

16 just no proof-that wholesale alternatives to serve 4 line customers exist, or are

17 any different than alternative available to serving customers with 3 lines or less

18 (which are none).

19

20 Collectively, these facts mean that the just and reasonable rate should be the same

21 for both groups, because there is no reasoned basis to discriminate between them.

22 Thus, the Authority should require that the existing just and reasonable switching

3. United States Telecom Association, et al. v FCC, 290 F.3d 415 (May 24, 2002). I
j
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rates (Le., the UNE rates established in October 2001) should apply to both
.

categories oflines.31 If, at some point in the future, BeliSouth desires to propose

a different rate for a network element subject to 271 ofthe Act (or required to be

unbundled by the Authority under state law),32 then it should file a proposed rate

with the Authority, in a separate proceeding, fully supported by evidence

demonstrating that it is just and reasonable.33

What types ofinformation should BellSouth provide to demonstrate that a

proposed rate is just and reasonable?

BeliSouth should be required to supply information in (at least) two categories:

(I) information explaining the relationship between the proposed price and its

cost, and (2) information identifYing competitive alternatives and how the

proposed price compares to the prices charged those alternatives.

As to the first category of information, the only difference between a cost-based

UNE rate (under section 252) and a just and reasonable rate is the level of

33

31 The Authority should also find that BellSouth may not apply its unjust and unreasonable
rates in arrears.

J2 Although I have not discussed the issue in this testimony, Tennessee law would permit
additional unbundling (i.e., beyond the federal minimums) without an impairment finding. See
T.e.A.,65-4-124(a).

This procedure should generally apply to the pricing ofany network element that is no
longer subject to the unbundling requirements ofsection 251, but which still be offered by
BellSouth under section 271 of the Act or state law.
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